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farmers, and ranchers. Under the appropriation or prior appropriation water rights doctrine,
the right to use the water is given to the landowner who uses the water first. The date of
appropriation determines the user’s priority to use water, with the earliest user having the
superior right. If the water is insufficient to meet all needs, those earlier in time or first in
time obtain all the allotted water and those who appropriate later receive only some or none
of the water. The first in time, or first-right appropriation, concept contrasts sharply with
the riparian tradition of prorating the entitlement to water among all users during times
of scarcity.

In order to obtain rights to water, a landowner must prove that he has appropriated
the water. Generally, this requires an intentional act by the landowner to use the water for
a beneficial use. The intentional act is usually the construction of a channel or reservoir to
move the water from its natural source and the storage or usage of the water on the land-
owner’s property. The landowner must use the diverted water for a beneficial use. What is a
“beneficial use” is usually determined by state law. Generally, domestic use such as drinking
water, agricultural use such as irrigation, and water used in manufacturing are considered
beneficial uses.

All states that follow the appropriation theory of water rights usage have estab-
lished administrative agencies to issue water permits in connection with water usage.
The chief purpose of the administrative procedures is to provide an orderly method
for appropriating water and regulating established water rights. Water rights under the
appropriation theory are transferable from one property owner to another. It is possible
to transfer water rights without a transfer of land and to transfer land without a transfer
of water rights. Each state has its own regulatory system and requirements for the transfer of
water rights.

Ownership of Real Property

The legal profession, including paralegals, spends time and clients’ money worrying
about the ownership of real property. The basic principle that only the owner of real
property can sell or pledge it as security for a debt means that on any typical sale or loan
transaction, title examinations and other efforts are made by legal counsel for the pur-
chaser or lender to determine the extent of the seller’s or borrower’s ownership of the
real property.
The chieflegal rights accorded an owner of real property are possession, use, and power
of disposition. An owner of real property has the right to possess the property. Possession possession
is occupation of the land evidenced by visible acts such as an enclosure, cultivation, the | occupation of land evidenced

construction of improvements, or the occupancy of existing improvements. Possession
gives the property owner the right to exclude others from the land. Occupancy of land
by someone without the permission of the owner is a frespass. The owner may evict the
trespasser from the land and/or sue the trespasser for money damages or even have
the trespasser arrested.

A landowner has the right to use the land for profit or pleasure. Absolute freedom to
use land has never existed, and the modern owner is faced with several limitations on the
use of land arising from public demands of health, safety, and public welfare as well as the
rights of neighbors to the safety and enjoyment of their property. The law, however, does
favor the free use of land, and doubts will be resolved in favor of the owner.

An owner of property has the right to dispose of that ownership. The power of disposi-
tion may take place by inheritance or will at the owner’s death, or it may take place during
the owner’s lifetime by contract, deed, or lease. The law favors the free right to transfer

visible acts such as enclosure,
tion, the construction of
ments, o the occupanc
of existing improvements.
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ownership, and any restraint on this right will not be upheld unless the restraint supports
some important public purpose or private right.

Private property rights are subject to the right of sovereignty exercised by federal, state,
and local governments. Therefore, private ownership is subject to the powers to tax; to
regulate the use of private property in the interest of public safety, health, and the general
welfare; and to take private property for public use. A government’s power to regulate, tax,
and take private property for public use is discussed in Chapter 4.

METHODS OF ACQUIRING OWNERSHIP
TO REAL PROPERTY

The main methods of acquiring ownership to real property are inheritance, devise, gift, sale,
and adverse possession.

Inheritance and Devise

The first two methods, inheritance and devise, are ownership transfers that take place on
the death of the previous owner. Inheritance, or descent, asitis also known, is the passage of
title and ownership of real property from one who dies intestate (without a will) to people
whom the law designates because of blood or marriage as the owner’s heirs. Each state has
its own inheritance statute, and the statutes vary slightly from state to state. The law of the
state where the property is located decides who is to inherit.

An example of a typical inheritance statute is shown in Exhibit 1-1. The closest group of
heirs to the deceased property owner willinherit all the property. For example, in Exhibit 1-1,
if the deceased property owner is survived by a spouse and children, the spouse and children
will inherit all the property. If the deceased property owner is not survived by a spouse or
children, the deceased property owner's surviving parents and/or siblings, if any, will inherit
the property.

The acquisition of ownership by devise s the passage oftitle of real property from one who
dies with a will. A will is a legal document prepared during the property owner’ lifetime that
indicates where and how the owner’s property is to be disposed of at the owner’s death. The
conveyance of real property in a willis referred to as a devise. The will must comply with the
state law governing wills. Again, the state law where the real property is located will control.

Gift

Ownership to real property can be obtained by a gift. Once the gift is complete, and with
real property this would be on the proper execution and delivery of a deed to the prop-
erty, the gift is irrevocable. The promise to make a gift, however, usually is revocable.
An exception to the revocation of gifts rule is in the event that the recipient of the gift has
detrimentally relied on the belicfthat the gift would be made. The injured party may recover

costs for the detrimental reliance. For example, you purchase insurance for a home based
on someone’s promise to give you that home. If the gift is not made, you would be able to
recover the cost of the insurance.

Contract and Sale

Property ownership can be obtained by buying the property. This is the transaction that
involves most real estate paralegals and attorneys. A complete discussion of contracts and
the sale of property is found in Chapters 6 and 7.
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EXHIBIT 1-1
NT DIES WITHOUT AWILL Example of a State
Inheritance Statute

RULES OF INHERITANCE WHEN DECED

(a) For purposes of this Code section:

(1) Children of the decedent who are born after the decedent’s death are considered chil-
drenin being at the decedents death, provided they were conceived prior to the decedent’s
death, were born within ten months of the decedent’s death, and survived 120 hours or
more after birth; and

(2) The half-blood, whether on the maternal or paternal side, are considered equally with the
whole-blood, so that the children of any common parent are treated as brothers and sisters
to each other.

(b) When a decedent dies without a will, the following rules shall determine such decedent’s heirs:
(1) Upon the death of an individual who s survived by a spouse but not by any child or other
descendant, the spouseis the sole heirIf the decedent s also survived by any child or other
descendant, the spouse shall share equally with the children, with the descendants of any
deceased child taking that child' share, per sirpes; provided, however, that the spouse’s por-
tion shall not be less than a one-third share;

(2) If the decedent is not survived by a spouse, the heirs shall be those relatives, as provided
in this Code section, who are in the nearest degree to the decedent in which there is any
survivor;

(3) Children of the decedent are in the first degree, and those who survive the decedent shall
share the estate equally, with the descendants of any deceased child taking, per stirpes, the
share that child would have taken if in life;

(4) Parents of the decedent are in the second degree, and those who survive the decedent
shall share the estate equally

(5) Siblings of the decedent are in the third degree, and those who survive the decedent shall
share the estate equally, with the descendants of any deceased sibling taking, per stirpes, the
share that sibling would have taken if in lfe; provided, however, that f no sibling survives the
decedent, the nieces and nephews who survive the decedent shall take the estate in equal
shares, with the descendants of any deceased niece or nephew taking, per sirpes, the share
that niece or nephew would have taken if in lfe

(6) Grandparents of the decedent are in the fourth degree, and those who survive the dece
dent shall share the estate equally;

(7) Uncles and aunts of the decedent are in the fifth degree, and those who survive the dece-
dent shall share the estate equally, with the children of any deceased uncle or aunt taking,
perstirpes, the share that uncle or aunt would have taken if in lif; provided, however, that if
no uncle or aunt of the decedent survives the decedent, the first cousins who survive the
decedent shall share the estate equally; and

(8) The more remote degrees of kinship shall be determined by counting the number of

ps in the chain from the relative to the closest common ancestor of the relative 3
dentand the number of steps in the chain from the common ancestor to the decedent The | £
sum of the steps in the two chains shall be the degree of kinship, and the surviving relatives | &
with the lowest sum shall be in the nearest degree and shall share the estate equally. (Code |
1981,§ 53-2-1, enacted by Ga. L. 1996, p. 504, §10) £

8

Adverse Possession
Poss
possession of the real property has the right to exclude anyone else from possession except
for the true owner. Possession, in and of itself, also engenders, through time, the infer-
ence that the possession began lawfully. The longer the continued possession, the stron-

on of real property is given substantial legal protection. Even a party in unlawful

ger this inference. If possession is maintained long enough, it is possible that the person in
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adverse possession possession becomes the owner through a process known as adverse possession. Adverse
Method of acquiring ownership possession operates as a statute of limitations, in the sense that it precludes all others from
toreal property by possession for  contesting the title of the possessor.

astatutory time period.

The rules on adverse possession vary from state to state. Typically, the possessor must

possess the property for a period ranging from 7 to 20 years. The possession also must be
adverse, which means without the consent or permission of the true owner. In some states,
it is necessary that an adverse possessor have knowledge that he is in adverse possession of
the property. An example of how this works follows.

Assume that property owners Andy and Barbara are neighbors and that Andy has built
a fence on what Andy believes to be the property line, but in fact, the fence encroaches
1 foot onto Barbara’s property. Andy is unaware of this encroachment and maintains the
fence for 20 years. In a state that requires Andy to have knowledge that he is an adverse pos-
sessor, Andy, even though he has satisfied the statute of limitations for adverse possession,
would not become the owner of this additional 1 foot of Barbara’s property.

In addition to the possession being adverse, it must be public, continuous, peaceful,
exclusive, and uninterrupted.

tacking Tacking of possession is permitted if there is some contractual or blood relationship
el bossesdon between the two adverse possessors. Tacking is the adding of possession periods by dif-
periods by different adverse ferent adverse possessors. For example, adverse possessor Andy enters into possession of
possessors the property, keeps it for 7 years, and then sells it to adverse possessor Barbara. Adverse

possessor Barbara, in a state that requires 20 years of adverse possession, could tack or add
onto adverse possessor Andy’s period of possession because of the contractual relationship
between the two. Then Barbara would have to stay in possession only 13 years to obtain
ownership.

The meaning of posse
Possession, in a

n varies from state to state.

ion for purposes of adverse poss
ion

rict sense, means occupancy and use of the property. Acts of poss
include residing in improvements located on the property; enclosing property by fences,
walls, or other artificial barriers; or constructing permanent buildings, such as a home, on
the land followed by occupancy. In addition, planting, cultivating, and harvesting crops and
produce from the land are considered acts of possession. Some states, however, require that
the adverse possessor pay taxes on the real property during the period of possession.

color of title Adverse possession may also take place when there is color of title. Color of title is
Aform of adverse possession shown by a written instrument such as a deed, court decree, or judgment. States permit the
where the original possession of  color of title to be unrecorded but do require that it contain a sufficient description of the
the property by a prescriber is property to identify the property being possessed.

based upon a written instrument

Generally, color of title is shown by a deed that for some reason is void and therefore
did not legally transfer title to the grantee. In addition, the grantee of the deed must not
have had knowledge that the deed was void. Color of title adverse possession requires a
stated period of possession (usually 7 years) to transform into ownership. For example, if a
person acquires property by a deed from a partnership signed by a partner who did not have
authority to sell the property, the partner’s lack of authority would cause the deed not to
transfer title. The grantee of the deed, however, is unaware of the partner’s lack of authority.

such as 2 deed or court

He or she enters into possession under the deed. The possession would be adverse to the
partnership but could evolve into ownership after 7 years.

Even though ownership to real property can be obtained through adverse pq sion,
except for adverse possession under color of title, there is no written documentation or
proof of this ownership. If the adverse possessor attempts to sell the real property, chances
are he or she will have a difficult time establishing title. One means of establi:
ship through adverse possession is by bringing what is known as a “quiet title” action to
perfect title to the real property. In a quiet title action, the adverse possessor sues the entire

hing owner-
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world and challenges anyone to step forward and object to the adverse possessor’s claim
of ownership. In the suit, the adverse possessor would then bring proof through affidavits
or witnesses as to the adverse possessor’s necessary period of possession and the nature of
that possession. If the court finds that the adverse possessor is now the owner, it will issue
ajudgment adjudicating the adverse possessor’s ownership. This judgment could then be
used to establish ownership for purposes of future sales.

Generally, a person cannot obtain adverse possession against property that benefits the
public, no matter how long his possession. Therefore, title by adverse possession cannot be
obtained in any property owned by a city, county, state, or other public government entity,
such as a public park or school.

HISTORY OF AMERICAN REAL PROPERTY LAW

The early settlers who came to America from Europe brought with them the laws of their
native land, including the laws concerning land ownership. Except for Louisiana, Texas, and
portions of the Southwest, where the civil laws of France and Spain have substantial influ-
ence, most modern real property law is the product of English feudal law; which developed
into what is known as the common law.

Feudalism grew out of the chaos of the Dark Ages. Because of the collapse of all central
law and order, people banded together for security and stability, with usually the strongest
member of the group taking command. The stronger members became known as lords, and
the weaker members became known as tenants or vassals of the lord. For the lord to keep
the allegiance of the vassals, it became necessary to compensate them for their services.
Because almost all the wealth of the lords at that time was in the form of land, the land was
parceled out to the vassals for services. Tenures or rights to possession were created. The
early tenures were of four main types: (1) knight tenure, land given in return for pledged
armed services; (2) serjeanty fenure, land given in return for performance of ceremonial
services for the lord (later this evolved into ordinary domestic services such as cook and
butler); (3) frankalmoign tenure, land given for religious purposes to priests and other reli-
gious bodies; and (4) socage tenure, land given to farmers. These early field tenures evolved
into the concept of estates (derived from the Latin word status), which became the primary
basis of classification of interests in land. The word estate is still used today to express the
degree, quantity, nature, duration, or extent of an owner’s interest in real property.

The word “fee” is used to describe many modern-day estates evolved from the ancient
English doctrine of tenure, which was based upon the notion of a lord giving up his land
to a tenant in return for homage (rent) and service. The holding of the tenure by the ten-
ant was called his fief o fee. So long as homage was paid by the tenant, the lord was bound
to respect the tenant’s rights for his lifetime. Over a period of several decades, the lords
began to believe that the tenant’s heirs had a right to take up the tenant’s property upon the
tenant’s death and to continue to pay homage to the lord and keep the land. This created
the ability to transfer the fee to heirs of the tenant at the tenant’s death, and the concept of
inheritance began to be associated with fee ownership.

The ability to transfer a fee during the tenant’s life took longer to establish. The ability
of the tenant to transfer the property during his lifetime was first viewed as a means of the
tenant to deprive his heirs of their future ownership of the property, or to otherwise disin-
herit the heirs, and was at first considered against public policy.

The power to sell property during the tenant’s lifetime was first recognized with pur-
chased land, rather than inherited land. The idea was that one must not take advantage of
the right of inheritance and then deprive one’s own heirs of the same advantage. However,
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as the law continued to evolve in England, the right of transfer became well established and
applied to both purchased and inherited land.

Modern-Day Estates in Real Property

There are six types of modern-day estates in real property: (1) fee simple or fee simple
absolute, (2) fee simple determinable, (3) fee simple on condition subsequent, (4) life
estate, (S) estate for years, and (6) estate at will.

Fee Simple or Fee Simple Absolute

Fee simple or fee simple absolute is the highest and best kind of estate an owner can have.
It is one in which the owner is entitled to the entire estate, with unconditional powers of
disposition during the owner’s lifetime and the power to transfer the property to heirs and
legal representatives on the owner’s death.

Fee simple or fee simple absolute is maximum legal ownership and has a potentially infi-
nite duration and unrestricted inheritability. In most states, no special language is needed to
create a fee simple absolute. The presumption is that a fee simple estate is created at every
conveyance unless a lesser estate is mentioned and limited in the conveyance. Most homes
and commercial properties are owned in fee simple.

Fee Simple Determinable

A fee simple determinable is an ownership in real property that is limited to expire auto-
matically on the happening or nonhappening of an event that is stated in the deed of convey-
ance or the will creating the estate. For example, Aaron conveys to Bill “to have and to hold
to Bill so long as the land is used for residential purposes. When the land is no longer used
for residential purposes, it shall revert to Aaron.” The use of the words so ong as to preface
the condition under ancient English common law created a fee simple determinable, and in
modern times, most states recognize that the use of these words preceding the statement of
a condition in a deed or will creates a fee simple determinable. The estate granted is a fee,
and like the fee simple absolute, it can be inherited and may last forever so long s the condi-
tion is not broken. Yet it is a determinable fee because there is a condition. The estate will
automatically expire on the nonoccurrence or occurrence of the event, for example, the use
of the land for nonresidential purposes. The estate conveyed to Bill will automatically end if
and when the land is used for nonresidential purposes, and Aaron will again own the estate
in fee simple absolute. During the existence of Bill's ownership of the fee simple determin-
able, Aaron retains a future interest in the land called a possibility or right of reverter. Aaron’s
possibility of reverter can be passed on to Aaron’s heirs at Aaron’s death. Aaron’s possibility
of reverter also may be transferred to a third party at the time of the conveyance to Bill. For
example, Aaron conveys to Bill to “have and to hold so long as the land is used for residen-
tial purposes and then to Carol. If the land is not used for residential purposes, it will go to
Carol, Aaron's possibility of reverter having been transferred to Carol.”

Fee Simple on Condition Subsequent

A fee simple on condition subsequent exists when a fee simple is subject to a power in the
grantor (person who conveyed the fee) to recover the conveyed estate on the happening of
aspecified event. “Aaron transfers to Bill on the express condition that the land shall not be
used for nonresidential purposes, and if it is, Aaron shall have the right to reenter and pos-
sess the land.” The use of the words on the express condition that under English common law
created a fee simple on condition subsequent, and in modern times, most states recognize
that the use of these words preceding the statement of a condition in a deed or will creates
a fee simple on condition subsequent. Bill has a fee simple on condition subsequent, and
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Aaron has the right of entry or power of termination. On the happening of the stated event,
the granted estate wil s the option to
terminate by making entry or bringing an action to recover the property. A breach of the

continue in existence until Aaron effectively exercis

condition does not cause an automatic termination of the fee simple on condition subse-
quent estate. The basic difference, therefore, between the fee simple determinable and the
fee simple on condition subsequent is that the former automatically expires on violation of
the specified condition contained in the instrument creating the estate, whereas the latter
continues until it is terminated by the exercise of the grantor’s power to terminate. Aaron’s
right to reenter can be transferred to a third party in the same manner as the possibility of
reverter in a fee simple determinable.

Creation of a fee simple determinable or fee simple on condition subsequent gives a
property owner the means of controlling the use of the property after the transfer or after
the property owner’s death. This element of control may be important to the property
owner for a number of reasons. For example, a farmer owns a farm that has been in the fam-
ily for generations. The farmer has three children. Two of the children have left the farm and
live in the city. The third child has expressed an interest in staying on the farm and taking
it over on the farmer’s retirement or death. The farmer may be able to satisfy his objectives
by transferring the family farm to the child who desires to continue farming in fee simple
on condition subsequent or fee simple determinable, on the condition that the land always
be used as a farm.

A conditional fee is also used in transfers of property to a charity. A property owner
often is willing to transfer valuable land to a charity, provided it s used for specific charitable
purposes. For example, a property owner s willing to convey land to her college, provided
the land be used to expand the college’s law school. The property owner could accomplish
this by transferring a conditional fee to the college on the condition that the land be used
for the expansion of the law school. The property owner may want to give the possibility of
reverter or right of reentry to the property owner’s family.

Fee simple determinable or fee simple on condition subsequent ownership, owing to
the threat that ownership will terminate in the event the condition is breached, makes a
property difficult to sell. In addition, most lending institutions who lend money on the
security of real property will not make a loan or receive conditional fee title as security for
aloan. These reasons have made the fee simple determinable and fee simple on condition
subsequent somewhat uncommon forms of ownership.

Life Estate

Alife estate has its duration measured by the life or lives of one or more persons. An estate life estate

for life may be for cither the life of the owner or the life of some other person or people | t<tate of eal property the
(“measuring life”). Life estates may be created by deed, will, or an express agreement of the | duration of which s messured
parties. For example, an elderly woman owns a duplex home. Her daughter, to provide her | by the ife orlives of one or more

mother with money, wants to buy the duplex. The daughter is willing to give to the mother ' P50

alife estate in the side of the duplex that the mother has been living in for the past several
years. Therefore, the mother will continue living in her portion of the duplex during her
lifetime, and on her death, the daughter would have full fee simple title to all the duplex.
At the time of the creation of a life estate, there also is retained or created a reversion
or remainder interest. For example, Aaron transfers to Bill a life estate for the life of Bill.
As part of this transfer, a reversion right to Aaron is implicitly created. This means that
on Bill’s death, the property will revert back to Aaron. Aaron's reversion
tingent on Aaron’s surviving Bill, and Aaron’s reversion right can be transferred by Aaron
during Aaron’s lifetime, or it may be inherited by Aaron’s heirs at his death or transferred
by Aaron’s will. This reversion right also can be transferred by Aaron to a third party, and
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EXHIBIT 1-2 Creation of reversion
Difference between a Reversion A to B for Life

and a Remainder A owns reversion, which
becomes possessory fee

simple upon death of B

Creation of remainder
AtoB for Life, then to C

= € owns remainder in fee simple,
B owns life estate for
Aowns nothing e which becomes possessory upon
death of B

this transfer could take place at the time of the transfer of the life estate to Bill. For example,
Aaron transfers to Bill alife estate for the life of Bll, then to Carol. This means that on Bill's
death, the property will go to Carol. Carol has what is known as a vested remainder in fee
simple. Carol’s right to own the property in fee simple on Bill's death is not dependent on
Carol’s surviving Bill. If Carol dies before Bill, Carol’s vested remainder in fee simple will
pass to Carol’s heirs or the devisees under her will. Carol’s heirs or the devisees under the
will receive the property on Bill's death. The difference between a reversion and a remain-
deris illustrated in the life estate timeline diagrams in Exhibit 1-2.

The owner of a life estate is entitled to the full use and enjoyment of the real property
solong as the owner exercises ordinary care and prudence for the preservation and protec-
tion of the real property and commits no acts intending to cause permanent injury to the
person entitled to own the real property after the termination of the life estate. If the life
estate owner of the real property does not take care of the real property, the owner will be

waste deemed to commit waste, and the life estate will terminate, even though the measuring life
Action or nonaction that causesa s still alive. Failure to make needed repairs or improvements, the cutting of timber for sale,
loss of value to real property. or the mining of minerals have all been held to be acts of waste. Because forfeiture of owner-

ship is the penalty for waste, most courts are reluctant to find waste, and the decisions vary
from state to state as to what acts of a life estate owner constitute waste.

As a general rule, the life estate owner is entitled to all income generated from the real
property and is entitled to possession of the real property during the ownership of the life
estate. Life estates are transferable, although the life estate owner can transfer only what he
or she has, which is alife estate for the measuring life. Alife estate owner usually has the obli-
gation to pay taxes on the real property, keep the real property adequately insured, and pay
debts secured by the real property. Because death terminates the life estate and death is so
uncertain an event, a life estate ownership is difficult to sell or pledge as security for aloan.

Future Interests
The fee simple determinable, fee simple on condition subsequent, and life estate all have the
effect of creating different ownerships in the same property. This division of the property
into different ownerships is known as the creation of a future interest. The example set forth
under the discussion of fee simple determinable, where Aaron conveys to Bill “to have and
to hold for as long as the land is used for residential purposes” and then to Carol, creates a
future interest in Carol. It is possible that Carol at some future time will own the property in
feeifit is not used for residential purposes. There is no certainty that Carol will ever own the
property in the future in fee since there is no certainty that the condition will be broken.
Future interests are present ownership interests in the property, but the right to posses-
sion and use of the property is deferred until some future event occurs, such as the death of
the life owner or the breach of a condition in a conditional fee.
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Futureinterests generally are reverters, reversions, or remainders. The term revert describes
the coming back of the land when one owner dies or when a condition is breached (in the
case of a conditional fee).

By contrast with the word revert, the word remain is used to express the fact of land stay-
ing away from the grantor and remaining with some other person.

Future interests may be better understood if you view a property as this book. The
present ownerships, that is, life estates, fee simple determinable, or fee simple on condi-
tion subsequent, and the future interests, that is, the reversions, possibilities of reverter, or
remainders, are not chapters of the book. Rather, they identify persons who at one point in
time may own the whole book.

For example, a property is transferred from A to B for life. Think of this book being
given from A to B to own until B's death. Upon B’s death, the book will be returned to A,
and A will have the whole book again.

Consider also a transfer where the real property is transferred from A to B for life and
then to C. Think of this book being given from A to B to own during B's lifetime. On the
death of B, the book will be given to C, who at that time will have full ownership rights to
the book and will have no obligation to deliver the book to A. Upon C's death, the owner-
ship of the book will be transferred to the heirs of C.

Put simply, present ownerships and future interests own the entire book at different times.

Estate for Years

An estate for years is limited in its duration to a fixed period. For example, “Aaron to Bill | estate for years
for 20 years” would create an estate for years in Bill. The estate for years would continue Estate of real property the
until the period of ownership terminates. Next to the fee simple estate, the estate for years duration of which is fof

is the most common form of ownership. An estate for years may be a lease, but not all leases | Period

are estate for years. For alease to be an estate for years, it must be clear that ownership to the
real property is conveyed and not mere rights to possession.
A complete discussion on leases is contained in Chapter 18.

Estate at Will

An estate at will is an estate with no fixed term that is created by the express or implied agree- estate at will

ments of the parties. An estate at will can automatically be terminated; however, under mod- of real property the
ern law, there may be some notice requirement (30- or 60-day notice) before termination. An duration of which is for an

eriod. An estate at wil
can be terminated at the will of

the parties

estate at will may be created by implication. For example, Aaron transfers to Bill an estate for
years for 20 years. At the expiration of the 20 yeai n of the real prop-
erty and continues to pay rental to Aaron, which Aaron accepts. Once the estate for years has
expired (i.c., the 20 years), Bill is not in possession as an owner of an estate for years, so the
law usually will imply that Bill now has an estate at will, that is, Bill is in posses
consent of Aaron. Aaron can terminate Bill’s possession and ownership rights immediately or
on any statutory notice if required in the state where the real property is located.

5, Bill remains in possess

ssion with the

ROLE OF PARALEGAL IN REAL ESTATE LEGAL PRACTICE

The opportunities for a real estate paralegal are plentiful and diversified. Private law
firms—large and small, urban and rural—employ real estate paralegals to assist with real
estate transactions. Many corporations and government agencies also employ paralegals.
For example, development and construction firms and major retailers, such as Walmart,
Home Depot, and Gap, work on real estate matters as a major part of their business activi-
ties. Furthermore, banks and lfe insurance companies lend money for real estate projects
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and may have in-house legal departments that supervise their real estate lending activities.
In addition, gas, telephone, and electric utility companies have corporate legal departments
that deal with real estate matters. In the public sector, government agencies responsible
for the regulation and development of real estate, including public housing authorities and
public transportation authorities, also employ paralegals.

The skills used by paralegals in a real estate practice include preparation of legal doc-
uments, examination and review of real property titles, preparation of land descriptions,
preparation and review of leases, and the fact-finding investigative work required to repre-
sent purchasers, sellers, and lenders in connection with real estate transactions. The role of
a paralegal in each of these skill areas will be examined in more detail throughout various
chapters of this book.

Research Materials for Real Property Law

The law of real property is generally governed by the state law of the state in which the
real property is located. State law is generally divided into two classifications: statutes and
judicial decisions. Statutes are laws passed by the state’s elected legislature. These statutes
are usually assembled into a code. Most codes are available in law libraries at law firms, law
schools, and courthouses and may also be available at public libraries.

Decisions rendered by a state court such as a court of appeals or supreme court are pub-
lished and bound together in the form of a reporter for each state. Reporters are generally
found in the same law libraries as statutes.

Decisions of trial courts are generally not recorded or published. These decisions are
usually not considered precedent for future decisions but can be helpful in understanding a
particular trial court’s interpretation of the law. Trial court decisions are unofficial and can
onlybe obtained by going to the courthouse and reviewing files regarding the case in which
the decision was issued.

Most state bar associations orlocal publishers publish practice books on areas of real prop-
erty law. Because most states require attorneys to continue education in order to maintain a
license to practice law; these continuing education programs often publish very valuable mate-
rials concerning both the law and practical aspects of real estate transactions. Many of these
continuing education program books can be purchased through the sponsors of the programs,
and many law firms purchase and keep continuing education books within their libraries.

Treatises—short comprehensive summaries of specific areas of law—are also pub-
lished by many local state law publishers. These treatises may be written by a law professor
oran attorney practicing in the topic area on which the treatise is focused. Most law libraries
have copies of the major treatises published within the state.

Access to state statutes, judicial decisions, treatises, and other source information on
real property law can also be obtained through online services. Programs such as Westlaw
provide, for a fee, access to a wide range of legal source materials via the computer.

The Internet also contains a large amount of both free and subscriber-based infor-
mation concerning real property law. The Real Property, Probate, and Trust Law Section
of the American Bar Association maintains free information on the following Web site at
http://www.abanet.org. A Web site known as Dirt provides worthwhile information for a fee
at http://cctrumbkc.edu.

Real property sections of state bar associations also maintain Web pages that may pro-
vide valuable information concerning different areas of real property law within the state.
The Legal Information Institute at Cornell University maintains a Web site that provides
valuable information concerning all areas of the law, including real property law. It can be
accessed at http://www.law.cornell.edu.





image17.jpeg
3 T 4%01:01PM

[3 Chegg eReader % [3 Chegg eReader

o <€ C @ chegg.com/reader/9781111956097/42/

|&

¥
< = E Q [ e

Search engines such as Google and Yahoo have links to Web pages that provide valu-
able information concerning a variety of real property subjects. To find these links, go to
the search page and type in the keywords for the subject matter. For example, if you are
interested in tenants in common, type in the words tenants in common, and the engine will
provide a number of Web page links for the subject. Google can be found at http://wiw
google.com, and Yahoo can be accessed at the main Web page of http://wiwyahoo.com or
the less-cluttered search page at http://search.yahoo.con.

Blogs are also helpful in researching real property subjects. A blogis a log orjournal of an
individual’s or institution’s postings on the Internet. Blogs are generally presented in a journal
style with a new entry each day. It is important in reviewing or reading a blog to remember
that the information posted may be an individual’s opinion with no peer review or guarantee
ofaccuracy of content. Legal blogs are also called blawgs. Blawgs can be found on Law.com's
Legal Blog Watch at http: //legalblogwatch.typepad.com and Blawg at http://www.blawgorg.

ETHICS: Introduction

professional practice. Itis essential that the system for establishing and dispensing justice be
developed and maintained in such a way that the public shall have absolute confidence in
the integrity and impartiality of its administration. Such a system cannot exist unless the con-
duct and motives of the members of the legal profession merit the approval of all just and
honest citizens, Not only is the future of this country and its justice system dependent on the
ethical conduct of those who are licensed to administer justice, but also the future of the legal
profession depends on its members acting in an ethical manner. Lawyers are asked daily to deal
with the most intimate and serious problems that affect clients. Only a profession made up of
members with the highest ethical considerations can continue to deliver the service and confi-
dence demanded by the public
Attorneys are governed by two sets of ethical rules: the American Bar Association's Model
Rules of Professional Conduct and Model Code of Professional Responsibility and the ethical
codes and rules of professional responsibility promulgated by state bar associations. A violation
of these rules can result in disciplinary action being brought against the errant attorney, includ-
ing such drastic penalties as the loss of a license to practice law.
Itis not clear that paralegals are bound and covered by the various ethical codes and rules
of professional conduct applicable to attomneys. Because paralegals are not licensed, there is no
removal of license sanction that could be imposed against a paralegal for violation of ethical

El}\m\—ww\(e to others performed in a moral and honest manner—is the comerstone of a

codes or rules of professional conduct. Attormeys, however, who are responsible for and supervise
the activities of the paralegal can be sanctioned and disciplined for the actions of the paralegal under
the attorney's control and supervision

Several states have adopted guidelines to assist an attomey in the utilization of paralegals
These state quidelines generally try to provide answers in several areas of ethics where nonlaw-
yers performing legal services deal indirectly with clients and the public. Most of these state
quidelines cover such areas as unauthorized practice of law, disclosure of status as a paralegal,
confidentiality, conflicts of interest, and those matters that can be supervised and delegated by
an attorney to a paralegal. These areas of ethical concern will be revisited in ethics discussions
throughout the book.

The two major paralegal professional associations, the NALA, The National Association of
Paralegals and the National Federation of Paralegal Assaciations (NFPA) have adopted codes of
ethics as guidelines for professional ethical conduct of their members. Copies of these et
codes can be obtained on each association's Web site:

NALA, The National Association of Paralegals www.nala.org

National Federation of Paralegal Associations, Inc. www.paralegals.org

ical
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The ability to possess property, use it, and dispose of it either
by sale or at death by inheritance or will all depends upon
the rules of ownership. These rules of ownership can be com-
plex. Ownership can be divided horizontally to permit sepa-
rate ownership of the airspace, the surface, and the minerals
beneath the surface of land. Ownership of real property can
also be held in different estates,
determinable, fee simple on condition subsequent, life estate,

uch as fee simple, fee simple

estate for years, and estate at will. Each of these estates pro-
vides the owner with different rights and limitations.

- EEEs

In any sale, lease, or loan transaction, it is important
to determine who owns the real property in question and
what estate is held by the owner. It is important in each
transaction that the estate owned be sufficient to satisfy all
the parties’ expectations for the transaction. A fee simple
absolute estate usually will be satisfactory under all cir-
cumstances. Other estates may not be satisfactory, and a
paralegal must be conscious of the limitations that each of
the lesser estates imposes on the ownership and use of the
real property.

adverse possession estate for years inheritance
appropriation fee simple or fee simple life estate
color of title absolute possession
conveyance fee simple determinable riparian rights
deed fee simple on condition tacking
devise subsequent waste

estate at will fixture will

REVIEW QUESTIONS

. What s real property, and how does it differ from
personal property?

~

. Whatis the difference between riparian rights and
appropriation?

w

. What test does the court use to determine if an item
is a fixture?

>

. What are the chief legal rights accorded to an owner of
real property?

«

. How does a fee simple determinable differ from a fee
simple on condition subsequent?

CASE PROBLEMS

1. Oscar is the owner in fee simple of Black Acre, on which
is located a weather-beaten old house. Adam has asked
Oscar if he, Adam, might move into the house on Black
Acre. Oscar grants the request, and Adam moves in.
Shortly thereafter, Oscar sells Black Acre to Barbara.
The statute of limitations in the state where Black Acre
islocated is 10 years for adverse possession. Adam knew
nothing about Oscar’s sale to Barbara and occupies

o

What is the concept of waste, and how is it applicable
to alife estate?

~

Name the various ways a person can become an owner
of real property.

. What is the difference between inheritance and
receiving property by devise?

©

©

. What are the elements of adverse possession?

10. Why would anyone want to create a life estate?

the house for 12 years after such sale. Adam, during the
whole period of occupancy, thinks he is occupying
the property with Oscar’s permission. Barbara discov-
ers Adam’s occupancy of the house and demands that
Adam leave the house. Adam refuses to leave. Barbara
sues Adam for trespass, and Adam defends that he is
adverse possessor and is now the owner of Black Acre.
‘Who wins?

an
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. Aaron transfers to Bob a life estate in a house with the
remainder to Carol. Carol dies before Bob. On Bob’s
death, will the property go to Aaron or to Carol's heirs?

w

. Aaron transfers a life estate to Bob for the life of Carol
with the remainder to David. What interest does Carol
have in the property? If Bob dies before Carol, who
owns the property until Carol's death?

IS

. Aaron transfers property to Bill for the life of Carol, then
to David. Bill sells his life estate to Susan. Carol dies
before Bill. Until Bill's death, who owns the property?

5. Adam has entered into a contract to sell his home

to Barbara. The home features a hot tub on its rear

deck, a beautiful chandelier in the dining room, and a

PRACTICAL ASSIGNMENTS

1. Obtain a copy of your state’s statutes of inheritance or
descent and compare them with the inheritance statute
shown as Exhibit 1-1.

»

. What is required in your state for a person to obtain
ownership to real property by adverse possession?

. Research your state’s law concerning waste by an owner
of alife estate, and list three examples of things ruled to
be waste by the courts of your state.

4. An elderly parent informs her daughter thatif the daugh-

ter leaves her commercial real estate paralegal career in

London, returns home, and takes care of the parent, that

the parent will give to the daughter a valuable parcel of

commercial real property. This communication is in
the form of a letter signed by the parent. The daughter,
upon receipt of the letter, quits her paralegal career in

London and moves home to take care of the parent.

Student StudyWare™ CD-ROM
Interactive Student CD in the book
includes additional quizzing, case
studies, and key terms flashcards.

% [3 Chegg eReader

@ chegg.com/reader/9781111956097/44/

B T 4%

Introduction to the Law of Real Property  [[E

built-in home entertainment center in the den. These
special features, among others, persuaded Barbara to
enter into a contract to buy the home from Adam. The
contract is not carefully written and does not expressly
require Adam to sell these three items to Barbara. The
contract only mentions that Adam will sell the home
and all fixtures to Barbara. At the time the ownership
of the home is to be transferred to Barbara, Adam takes
the position that the spa, chandelier, and home enter-
tainment center are not part of the sale. Can Barbara
require Adam to sell these items to her pursuant to the
contract? What are the main issues involved in such a
determination?

The daughter moves in with the parent and takes care
of all her daily needs for one year. At the end of the year,
the daughter asks the parent about preparing a deed and
transferring the commercial property as promised in the
letter to the daughter. The parent refuses and states that
she never intended to give the commercial property to
the daughter; it was merely a trick to get the daughter
to leave London and return home. Research your state’s
law to see if the daughter could, if she so chose, bring
a successful civil action against the parent to honor
the promise of the gift. Would the daughter be able to
recover the commercial property and obtain damages,
or would there be no recovery? Please prepare a brief
memorandum stating what case authority you were able
to find to support or defeat the daughter’s case.

Online Companion™

For additional resources, please go to
wwn:paralegal delmarcengage.com

1:01PM
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For tis the only thing in the world that lasts
"Tisthe only thing worth working for, fighting for, dying for
Margaret Mitchell, Gone with the Wind

he sentiments of Scarlett O'Hara's father about Tara are shared by millions
of homeowners throughout the world. Home ownership ranks high on most

people’s wish list, and a home is considered the most valuable asset in many

households. The real estate industry with allits many facets, such as development, con-
struction, sales,leasing, and finance, generates vast concentrations of wealth and creates
millions of jobs. Real estate is a valuable commodity, and almost every aspect ofts use,
sale, and development s regulated by law. These laws are steeped in history and tem-
pered with logic and practicality. Representation of real estate clients is a major area of
practice for many law firms,
are numerous. Preparation for this work beg
ciples of real property law.

ind the opportunities for the trained real estate paralegal

s with an introduction to the basic prin
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REAL PROPERTY LAW

Laws That Govern Real Property Transactions

The law of the United States comprises two separate systems of law: federal law and state
law. Federal law applies uniformly throughout the country, whereas state law; because of
differences in local history and conditions, varies from state to state. The law of real prop-
erty in general is governed by state law and, therefore, is somewhat different in each of the
various states. The law of the state in which the real property is located usually governs. For
example, if a New York couple owns a beach house on Cape Cod, the laws of the Common-
wealth of Massachusetts control the couple’s ownership rights to the property and the form
and content of the various legal documents and procedures involved in the sale, leasing,
financing, inheritance, and so on of the property.

There are, however, basic legal principles that govern real estate transactions, and the
approach of this text is to describe these principles and to mention the more important
instances in which the states do not agree.

Real Property versus Personal Property

The law recognizes two classifications of property: real and personal. John E. Cribbet,
former dean of the University of Illinois College of Law in his treatise Principles of the
Law of Real Property, points out that “the terminology makes no semantic sense because
a car is just as ‘real as a farm and the family mansion is more ‘personal’ to the owner than
shares of stock. The explanation lies not in the history of property, but in the history of
procedure. In early common law a real action, so called because it led to the return of the
thing itself, was used when land was wrongfully detained by another; a personal action,
which gave only a money claim against the wrongdoer, was proper when things other
than land were involved. Thus the thing took the name of the action, and we have, to this
day, real property and personal property” Real property relates to land and those things
that are more or less permanently attached to the land, such as homes, office buildings,
and trees.

Personal property is sometimes referred to as “chattels” or “goods.” Personal property
has its own set of legal rules and regulations, which govern the ownership of the property,

the ability to sell the property; and the ability to pledge the property to secure a debt. Per-
sonal property may include living objects, such as animals, and inanimate objects, such as
atelevision.

Tangible Personal Property
The property can be either tangible or intangible. Tangible personal property is property
that has a physical substance—something you can hold, taste, see, or hear. Tangible per-
sonal property includes such things as automobiles, televis

ons, and clothes

Intangible Personal Property

Intangible personal property is property that represents a set of rights that have no physical
existence but that do represent control or ownership of something of value. A certificate of
stock is an example of intangible personal property. Although the stock certificate itself is
tangible, the stock certificate represents a fractional ownership in a company, and it is the
intangible fractional ownership in the company that gives the stock certificate value. Other
examples of intangible property are bonds, patents, copyrights, and intellectual property
rights, such as software.
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Fixtures

It usually is easy to tell if an item is personal property or real property, but in some situa-
tions, the determination may be difficult. Take, for example, a stove and a refrigerator that
are located in the kitchen of a house. Are these items real property or personal property?
The answer to this question is governed by the law of fixtures.

A fixture is an article of personal property, such as an air-conditioning unit or a dish- fixture
washer, that has been installed in or attached to land or a building and, on attachment, is tem of persanal pi
regarded by the law as part of the real property. The term trade fixtures is used to describe | becomes real prope

hment to the land or

shelving, counters, and other ornamental items installed on property by a tenant to assist
the tenant in the conduct of its business. Most states permit a tenant to remove trade fix-
tures during the term of the lease and at the expiration of the lease. The removal may be
conditioned upon the tenant repairing any damage to the property that results from the
removal of the trade fixtures.

Anumber of judicial tests exist to determine if an article is a fixture. The tests are based
upon the extent of the fixture’s annexation to the real property and the adaptation of the fix-
ture to the use of the real property. The more permanent the attachment or annexation, the
more likely the court will determine that the item is a fixture. If it is clear that the item has
been specifically constructed and adapted to enhance the use of a particular building, such
as a hot tub spa on the deck of a house, then the item is more likely to be a fixture. In addi-
tion, courts pay strict attention to the intention of the parties. If it is clear from the circum-
stances surrounding the attachment of the item to the building that the parties intended
for it to be a fixture and part of the real property, this will be given weight by the court. In
addition, if the parties have indicated in writing an intention that an item shall be a fixture
or shall not be a fixture, a court will enforce this written intention.

Often the question of whether an object is a fixture or not is really a question of “who
gets the property,” and the answer varies according to the context in which the question is
asked. The question is raised in disputes between landlords and tenants, mortgagors and
mortgagees, sellers and buyers, and lenders and creditors. For example, in a seller and pur-
chaser dispute, the law generally favors the purchaser and holds that any personal property
attached to the home or building are considered fixtures and will transfer with the real prop-
erty unless the seller either has removed the fixtures before the sale or reserves ownership
in the contract or deed. The requirements of justice and fairness in a particular case may
determine the outcome of whether an object is a fixture or not, which makes it difficult to
create any consistent body of law on the subject.

The classification of an item as a fixture is important because if the item is a fixture, it
is part of the real property and will be transferred with the real property unless there clearly
is an intent for it not to be transferred. This means that if a person buys a building, he or
she also obtains all the fixtures within the building. Classification also is important in aloan
transaction because if a person pledges real property as security for a debt, not only will
the real property be pledged, but also any items deemed to be fixtures located on the real
property.

Failure to identify an item as a fixture may send a person to jail, as shown by the case
of Ex Parte Brown.

abuiding

Physical Elements of Real Property

As previously discussed, real property is land and those things such as houses or buildings
attached to the land. The definition of real property, however, includes more than land and
things that are attached to the land. Real property includes everything beneath the surface
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WRIGHT, Presiding Judge.

Ruby and Louis Brown were divorced by decree of the Lauder-
dale County Circuit Court in November 1983. As part of this
decree, the husband was awarded the family home,“including all
fixtures and realty appurtenant thereto” The wife was awarded
all furniture in the home with the exception of the master bed-
room suite, the dining room furniture, kitchen appliances, and
one-half of all silver, silverware, and other kitchenware, which
was awarded to the husband. The wife was to remove all of the
furniture and personal property awarded to her prior to relin-
quishing possession of the home. In February 1984, the husband
filed a petition with the circuit court asking that the wife be
found to be in contempt for violating the property settlement
provisions of the divorce decree. In May 1985, the court issued
an order which specifically stated:

“The evidence shows that under the decree of divorce
the Plaintiff (husband] was awarded certain items of per-
sonal property which the Defendant [wife] removed from the
Plaintiff’s home. A microwave of the value of $400.00 and a
refrigerator of the value of $500.00. Further, the Plaintiff was
awarded the family home and there was attached thereto a
bookcase and china cabinets of the value of $2,000.00 which
the Defendant removed from the home. Therefore, the Plain-
1iff was deprived of real and personal property of the value of
$2,900.00 and the Defendant’s action in removing these items
is [a] violation of the decree and a contempt of the Court”

For her contempt, the court ordered the wife to serve
ten days in the county jail, allowing, however, that she could
purge herself of the contempt by making a payment of $2,900
to the Clerk of the Circuit Court of Lauderdale County. There-
after, the wife filed this petition for certiorari asking that we
review this finding of contempt.

We are perplexed by the wife’s first argument for rever-
sal. She admits that she acted in contempt of the court's order
when she removed the microwave and refrigerator from
the home, but argues that the bookcase and china cabinets
were not fixtures appurtenant to the home and thus could
be removed by her as furniture. She does not argue that the
ten-day jail sentence was excessive, see Williams v. Stumpe,
439 50.2d 1297 (Ala. Civ. App.1983), nor that she is unable to
pay the 52,900 necessary to purge herself of this contempt,
see Zeigler v. Butler, 410 S0.2d 93 (Ala. Civ. App.1982). Instead,
the real issue she wishes this court to address is whether the
$2,900 s an accurate assessment of the damage caused the
husband by her contempt.

[1] It is settled that a trial court can assess damages
in favor of an aggrieved party in civil contempt proceed-
ings. Lightsey v. Kensington Mortgage & Finance Corp, 294
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Ex.Parte Brown.
485'50:24-762(1986)

Ala. 281, 315 So.2d 431 (1975); Smith v. Smith, 365 So.2d 8
(Ala. Civ. App.1978). It is also settled that “a party who has
been found in contempt and who has been assessed com-
pensatory damages should seek review of the finding of
contempt by means of extraordinary writ (certiorari or
habeas corpus), and should seek review of the question of
the assessed amount of compensatory damages by appeal”
Smith, supra. The wife has not appealed the $2,900 award.
However, out of deference to the parties, we note that even
if the wife had not admitted her contempt, there is ample
evidence in the record to support the trial judge’s determi-
nation that the bookcase and china cabinets were fixtures
appurtenant to the house.

“A’fixture’is an article that was once a chattel, but which,
by being physically annexed or affixed to realty, has become
assessory to it and ‘part and parcel of it!” Milford v. Tennes-
see River Pulp and Paper Company, 355 S0.2d 687 (Ala. 1978).
Whether an article is a fixture is a determination that must
be made on the particular circumstances of each case. Id. The
supreme court has articulated the criteria to be used in mak-
ing this determination as follows:

“(1) Actual annexation to the realty or to something
appurtenant thereto; (2) Appropriateness to the use or pur-
poses of that part of the realty with which it is connected;
(3) The intention of the party making the annexation of making
permanent attachment to the freehold. This intention of the
party making the annexation is inferred; (a) From the nature of
the articles annexed; (b) The relation of the party making the
annexation; (c) The structure and mode of annexation; (d) The
purposes and uses for which the annexation has been made”’

/d. (quoting Langston v. State, 96 Ala. 44, 11 So. 334
(1891)).

In her own testimony, the wife revealed that the articles
had all been custom-built for the express purpose of being
used with the family house, not just to be used in any house.
All of the articles were anchored to the walls, and the china
cabinets were each set into a permanent base. Under our lim-
ited scope of review, we cannot say that this testimony does
not support a finding that the articles were intended to be
fixtures, “part and parcel” of the house.

We are of the opinion that the trial court has not com-
mitted error in finding that the wife acted in contempt of the
divorce decree. Further, her sentence of ten days in jail, with
the opportunity to purge her contempt by paying to the clerk
$2,900, is not unconstitutional. The decision of the trial court
is affirmed.

AFFIRMED.

BRADLEY and HOLMES, JJ., concur.
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of the earth and in the airspace above. Ancient laws decreed that an owner of the earth’s
surface rights of ownership extended from the surface downward to the center of the earth
and upward indefinitely to the stars.

Airspace

‘The ability of humans to fly has reduced ownership from the surface to the stars, and there
is now public domain airspace occurring at certain elevations above the surface of the earth.
An owner of real property still owns the private airspace above the surface of the land. This
private airspace is of a sufficient elevation to permit the construction of the tallest buildings
and other structures found throughout the world.

This airspace can be quite valuable, especially as in a crowded city such as New York,
where the airspace can be used for building purposes. For example, a charitable organization
in New York City owned a four-story building that was located in the midst of multistory
skyscrapers. The organization sold the airspace above its building to a developer for several
million dollars. The developer used the buildingas a foundation and constructed a skyscraper
within the airspace. Airspace also can be valuable in less populous areas to preserve a scenic
view of a mountain or a shoreline. The advent of solar energy has increased the value of air-
space, and most states provide for solar easements that create the right to purchase adjoining
airspace to permit the sun to shine on solar heating or cooling units of a building.

Mineral Rights

Since the ownership of the surface of real property includes ownership extending from the
surface to the center of the earth, an owner of real property usually owns all the minerals
beneath the surface of the land. Some minerals, such as oil, gas, and coal, are more valu-
able than the land’s surface. The law generally permits the ownership of real property to be
divided horizontally; that is, ownership of the surface may be divided and be separate from
ownership of the minerals beneath the surface. It is not uncommon for the owner of the
surface to sell or lease the minerals separately from the surface to a company with the tech-
nology to extract the minerals, retaining a royalty or percentage of the profits on the sale of
the minerals. Conversely, the surface of the land can be sold, and the owner can retain the
rights to the minerals beneath the surface.

It is easy to see that tension can be created between the owner of the surface of land
and a separate owner of the minerals beneath the surface. The mineral rights owner
in its exploration efforts may disturb the surface of the land and make it unusable by
the surface owner. Extensive mining underneath the surface for coal or other minerals
can result in a collapse of improvements upon the surface, resulting in injury to both
property and person. It is not uncommon for the sale of mineral rights to contain limita-
tions upon the mineral rights owner’s ability to disturb the surface in its exploration of
minerals. States that have large mineral resources have enacted laws that not only define
the rights of a mineral owner, but also resolve the conflicts between surface owners and
mineral rights owners.

Trees, plants, and other things that grow in the soil may be considered real property.
Trees, perennial bushes, grasses, and so on that do not require annual cultivation are con-
sidered real property. Annual crops produced by labor, such as wheat, corn, and soybeans,
are considered personal property.

Water Rights

An owner of real property has certain ownership rights to use water that is located on or
beneath the surface of the land. The users of water are diverse, such as governments, farm-
ers, manufacturers, and consumers. Water pollution and changes in weather patterns that
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are responsible for below-average rainfall have combined to drastically reduce the amount
of usable water available in many sections of the nation and have heightened competition
among the users of water. Many states, in an effort to resolve this conflict, have enacted laws
regulating the transfer, ownership, and use of water rights.

The source of water governs, to a great extent, a landowner’ rights to own and use the
water. The categories of water sources are (a) groundwater, such as an underground stream
or spring; (b) surface water, which accumulates on the surface of the land from rain; and
(c) water that accumulates in a river, stream, or natural lake.

Groundwater is water beneath the surface of the land. It is created by underground
streams or by rain that soaks through the soil. A landowner’s right to use an underground
stream is governed by the same rules that govern rivers and streams on the surface of the
land, which are hereinafter discussed. Groundwater that has been created by rain soaking
through the soil is deemed to belong to the owner of the land on which the groundwater is
found. The landowner has the right to use the groundwater in any way he or she chooses as
longas the landowner does not use or divert the water in such a way as to intentionally harm
an adjoining property owner.

Alandowner can use surface water in any way he or she chooses as long as the use does
not harm an adjoining property owner. The diversion of surface water by alandowner onto
aneighbor’s land may be a problem, especially when the terrain is hilly. For example, a prop-
erty owner owns land that is at or near the bottom of a hill. Because of the natural flow
of surface water, the property floods during rainy periods. The property owner decides to
build a dam on the property to keep the surface water from flooding the land. The dam
protects the property from flooding by diverting the water uphill onto a neighbor’s prop-
erty, causing the neighbor’s property to flood. The flooding of the neighbor’s property is
unnatural because the flooding is caused by the artificial dam. The owner of the dam in
this situation is liable to the neighbor for damages caused by the flooding because the dam
altered the natural flow of the water. A property owner does not have the right to alter the
natural flow of surface water.

‘Water located within a river, stream, or natural lake is owned by the state or fed-
eral government and not by the individual property owners whose properties adjoin
the river, stream, or natural lake. Although an adjoining property owner to a river,
stream, or natural lake does not have ownership rights of the water, in most states, the
owner has a right to the beneficial use of the water. The right to the beneficial use of
the water is governed by one of two areas of water law, known as riparian rights and
appropriation. Riparian rights, derived from the Latin word ripa, for “river,” are based
on an ancient doctrine that all owners of riparian lands must share equally in the use of
the water for domestic purposes. Riparian lands are those that border a stream, river,
or natural lake. Under the riparian rights doctrine, an owner of riparian land has the
right to use the water equally with other owners of riparian lands. This equal ownership
means that a riparian owner does not have a right to interfere with the natural flow of
the water in the river, stream, or lake. For example, an owner of riparian land could not
create a dam across the river so that the water would cease to flow to other owners of
riparian land. In addition, the riparian owner would not be able to channel the water
from the river into a reservoir located on his or her property. Both the dam and the res-
ervoir would alter the natural flow of the water and violate other owners’ riparian rights
to beneficial use of the water.

Appropriation, sometimes referred to as prior appropriation, is found in western states
where water is scarce. This doctrine was developed in the nineteenth century to regulate
the conflicts of water usage between settlers of the western states, predominantly miners,




